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Introduction

In the aftermath of September lthe United States is confronted with
dilemmas endemic to any democratic regime faced with hostile terrorist attacks
— dilemmas concerning the appropriate balance betwaeman rights and
national security. One such dilemma has to do with the method of interrogation
of terror suspects. Detainees suspected to have links with-Qaeda network
refused to answer questions and reveal information. Their silence “led to a
debate in the media about the possible need for torture, ‘truth serums’ or
sending the detainees to countries where harsher interrogation tactics were
common.? Just after September 11, Newsweek published a column under the
headline “Time to Think about Tarre”? Harvard Law Professor Alan
Dershowitz published a commentary in the Los Angeles Times, referring to a
“ticking bomb situation” “in which a captured terrorist who knows of an
imminent largescale threat refuses to disclose it”. According to himfehis
“no doubt that if an actual ticking bomb situation were to arise, our law
enforcement authorities would torture. The real debate is whether such torture

should take place outside of our legal system or within it. The answer to this

! Human Rights Watch World Report 2002nited States (New York, 20025eealsa
Harold Hongu Koh;The Spirit of the Lawd3 HARV. INT'L L. J. 23, at 3539 (2002); Juan
Mendez Respondent: Human Rights Policy in the Age of TerrorésnST. LOUIS L. J. 377,
at 382385 (2002).

2 Jonathan AlterTime to Think about TorturdyEWSWEEK, November 5, 2001, at 45.



seems clear: If ware to have torture, it should be authorized by laivA
CNN'’s commentator said, “Torture is bad [but] keep in mind, some things are
worse. And under certain circumstances it may be the lesser of two evils.
Because some evils are pretty eVilli Januay 2002 the television program 60
Minutes reported that “while FBI official policy strongly prohibits the practice,
some FBI agents are getting so frustrated [with interrogations -G)asda
suspects] they have begun thinking about what until now had betaimkable:
torture”> According to the Guardian Report from March 12, 2002 “The US has
been secretly sending prisoners suspected-Qfaatla connections to countries

where torture during interrogation is legdl.”

% Alan M. Dershowits)s there a Torturous Road to Justick®S ANGELES TIMES,
November 8, 2001, at Part Il p. 19. For a resposeeSusan GilmankEnduring and
Empowering: The Bills of Righia the Third Millennium: The First Amendment in a Time
that Tries a Men’s Soul85 LAW & CONTEMP. PROB. 87, at 987 (2002).

* Tucker Carlson, on CNN’s “Crossfire”, cited by Jim Rutenbérgrture Seeps into
Discussion by News MediBEHE NEW YORK TIMES, November 5, 2001.

® Martin Edwin Andersenis Torture an Option in War on TerrorlNSIGHT ON THE

NEWS, May 27, 2002Seealso, Walter PincusSilence of 4 Terror Probe Suspects Poses
Dilemma,THE WASHINGTON POST, October 21, 20021. Anthony Sampda@iyor must

not Lead to Torturé&SUARDIAN UNLIMITED, November 9, 2001.

® Duncan CampbellJS Sends Suspects to Face Torf@&/RDIAN UNLIMITED SPECIAL
REPORTS, March 12, 2002. More recent reports will be discussed at the concluding remarks.
See alsdhilip B. Heyman, Civil Liberties and Human Rights in the Aftermath of September

1125 HARV. J.L. & PUB. POL'Y 441 at 453156 (2002). Heyman believes that in the Unites



Securities services in various democraggimes confronted with terror
in the late twentieth centaury did, in fact, use extraordinary methods in
interrogating terror suspects. Physical and psychological pressures were used in
the 1950's by the French security services in Algeria interrogatihfy F
(Fronte Liberation Nationalgsuspect$,and in the 1970’s by British security
services interrogating IRA (Irish Republican Army) suspécts the 1980’s
the public in Israel found out that the Israeli General Security Services
(hereinafter- GSS) hadused force in interrogating Palestinians suspects of

“hostile terrorist activity™

States there are strong protections against using force in the course of interrogation.
Therefore,
...[t]orture will not return to the United States. But these protections are often
not available in anything like the same measure in states where terrorist are
likely to seek haven. Those countries’ internal structure and police are likely
to be far less castrained if activated by the CIA on behalf of America. The
United States can reap the benefits of these activities, forbidden by
international human rights conventions, when the activities are directed at an
individual abroad planning terrorism against theited States.
" MALCOLM D. EVANS & ROD MORGAN PREVENTING TORTURE: A STUDY OF
THE EUROPEAN CONVENTION FOR THE PREVENTION OF TORTURE AND
INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT, 2728 (1998).
& App No 5310/71 Republic of Ireland v. United Kingdom ERIR. H. R. REP. 25, (1978).
See als&EVANS & MORGAN, Ibid. at 3241.
® SeeExperts of the Report of The Commission of Inquiry into the Methods of Investigation of

the General Security Service Regarding Hostile Terrorist ACtB&YSR. L. REV. 146, at



The possible justification for using force in interrogation was subject to
official debate in Israel. In 1987, a commission of inquiry chaired by former
Supreme Court Pregent Moshe Landau (hereinafter the Landau commission),
held that the use of moderate force by the GSS in interrogating terrorist’s
suspects is permissible by virtue of the criminal law defense of necéS8sity.
1999 the Israeli Supreme Court ruled thage ttoercive methods used by the
GSS following the Landau Commission’s recommendations are ilfégal.

The debate in the US media in the aftermath of September 11 resembles
the debate invoked by the Israeli experience. The legal debate in Israel,
described inPart | of the article, therefore, provides a useful framework for
dealing with the dilemma faced by the US regarding the use of force in
interrogating terror suspects.

Though they focus on the use of force in interrogations, the arguments
advanced in tls article have wider implications. They touch upon the issue of
official power vs. criminal law defenses, and of necessity vs:-defénse.

Part 1l suggests two unique limitations that arise in applying criminal

law defenses to officials who used force interrogation. It argues that

149154 (1989) (hereinafteiExperts of the Report’)See als&EVANS & MORGAN, supra

note 7, at 4143.

%1pid. at 167176.

' H. C. 5100/94 Public Committee against Torture in Israel and Others v. The State of Israel,
The General Security Services and Otl&3(4) PD 817 (1999) (hereinafter, the Judgment),
English translation can be found at

http://www.court.gov.il/mishpat/html/en/system/index.html.



excuses, as opposed to justifications, should not apply to officials in carrying
out their duty; and that the message underlies a criminal law defense applied to
officials should not be acoustically separated.

Part Il assures that criminal law justifications apply to officials, and
offers a distinction between official empowerment and justifications applied to
officials. It argues that the State ought never to empaoovkcials to use force
in interrogations.In rare situans a criminal law justification may apply,
requiring that the individual interrogator deliberate, before acting, on whether
the circumstances are so powerful as to justify the use of interrogational force.

Part IV discusses a possible criminal law jusition for the use of
force in interrogation. It argues that the justification is to be based on a criminal
law defense analogous to seéfense, rather than necessity

The Concluding Remarksaddress the claim recently voiced in the U.S.
following the cature of a highranking member of EQaida, Kalod Shaikh
Mohammed, that the use of force in interrogation is a justifieddelénse tool
in fighting terror?

Before we commence, a terminological clarification is necessary. The
use of force during inteogation is designed to break the suspect’s refusal to
reveal information. It violates the suspect’'s autonomy and human dignity by

coercing her to act against her will. Pain inflicted for such purpose may be

12 Seenote 143nfra.



classified agorture. ** However, under internatnal law, there are conflicting
views as to what constitutes tortufeAccording to one view, torture is an
aggravated form of “cruel, inhuman or degrading treatm@ntSince both
torture and other forms of cruel, inhuman or degrading treatment are banned
under international law, differences in the degrees of interrogational force have

only moral significance. To reflect its moral significance, and in light of the

13 Torture, according to its various definitions (notesIi8linfra) “is not just an isue of pain
itself. It is an issue of who is doing it and for what purpose”. The pain is inflicted “to break a
person’s will for the purpose of the capteNigel S. Rodley,The Prohibition of Torture and
How to Make it Effectivein The Center for HumaRights, The Hebrew University of
Jerusalem, Symposium on Israel and International Human Rights Law: The Issue of Torture,
(1995), at http:/humrts.huji.ac.il/rodley.htm at p. 3.

 For in depth analysis of “what constitutes torture” under international$ee, NIGEL S.
RODLEY, THE TREATMENT OF PRISONERS UNDER INTERNATIONAL LAW, 75

106 (1999) SeealsoEyal BenvenistiThe Role of National Courts in Preventing Torture of
Suspected Terrorist§, EUROP. J. OF INT'L. L. 596, at 66806 (1997); Emanuel Gross,

Legal Aspects of Tackling Terrorism: The Balance between the Right of a Democracy to
Defend Itself and the Protection of Human RigtdCLA J. INT'L L. & FOR. AFF. 89, at
94-97 (2001).See alsmotes 1518infra.

'®Article 16 of the Convention against Tare and Other Cruel, Inhuman or Degrading
Treatment or Punishment (United Nation General Assembly 39/46 of December 10, 1984).
Similar formulations are to be found in various international conventi®agRODELY, Ibid.

at 4674. The view that torture isreaggravated form of the other-tifeatments was first held

by the European Commission of Human Rights in its report on the Greek-dése
YEARBOOK OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS (1969). For an

elaborated analysis of that caseg RODELY, Ibid., at 7790.



special stigma attached to torture, torture is limited to “deliberate inhuman
treatment causin very serious and cruel suffering®According to another
view, there should be no hierarchy between torture and other cruel, inhuman or
degrading treatmeri. Torture should not be limited to severe suffering, but

should rather apply to “physical or mehtaain or suffering ... [intentionally]

16« it was the intention that the [European] Convention [of Human Rights], with its

distinction betweentorture ' and ‘inhuman or degrading treatment’ should by the first of
these terms attachspecial stigmato deliberate inhuman treatmiecausingsery serious and
cruel suffering” (emphases and clarifications addedyeland v. United Kingdomsupra
note 8, para.168 (the majority@ee discussion of that case RIODELY, Ibid., at 9195;
Benvemistisupranote 14, at 604605; Grosssupa note 14, at 985.
Similarly, Article 1 of the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishmesuipranote 15, restricts torture to “severe pain or
suffering”. The Article states:

For the purpose of this conventipthe term “torture” means any act by

which severepain or suffering, whether physical or mental, is intentionally

inflicted on a person for such purposes as obtaining from him or a third

person information...when such pain or suffering is inflicted by..dajson

acting in official capacity. (emphasis added)
For further limiting that definiftion of torture by the US senate upon ratification of the
ConventionseeSanford levinson,Precommitment and Postcommitment”: The ban on
Torture in the Wake of Septemtitto be published at 82 TEXAS L. REV. at 26 (2003)

1 RODELY, Ibid. at 9293, 98100



inflicted on person for purpose of criminal investigation” (clarification
added)*®

The arguments advanced in this article apply to the use of any force in
interrogation irrespective of whether the use of such forde Ise classified as
“torture” or only as other “cruel, inhuman or degrading treatment or
punishment.” | shall, therefore, avoid taking a stand on the terminological

issue.

|. Background - The Legal Debate Invoked by the Israeli Experience

1. The Landaucommission’s holding and its responses

As previously mentioned, the Landau commission held
that the use of moderate force in interrogating suspects of hostile
activities is permissible by virtue of the criminal law defense of
necessity’ The main assumptis that led to that conclusion
were as follows:
a. Interrogating suspects of terrorist activities is not primarily
designed to elicit confession and secure convictions; the primary

goal is rather “to protect the very existence of society and the

18 Article 2 of the InterAmerican Convention to Prevent and Punish Torture (December 9,
1985). The Article states:
For the purpose of this convention, torture shallunderstood to be any act
intentionally performed whereby physical or mental pain or suffering is
inflicted on a person for purpose of criminal investigation...

19 Supranote 10.
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State agmst terrorist acts directed against citizens, to collect
information about terrorists and their modes of organization and
to thwart and prevent preparation of terrorist acts whilst they are
still in a state of incubation®

b. It is impossible to achievahat goal “without the use of
pressure, in order to overcome an obdurate will not to disclose
information and to overcome the fear of the person under
interrogation that harm will befall him from his own
organization, if he does reveal informatiofi”.

c. The necessity defense is based on the concept of lesser euvil.
“The decisive factor is not the element of time”; i.e. it does not
depend on the immediacy of the danger to be prevented. The
decisive factor is rather “the comparison between...the evil of
contravaing the law as opposed to the evil which will occur
sooner or later®

d. In balancing the interests involved in the use of force in
interrogating suspects of terrorist activities “[tlhe alternative is:
are we to accept the offense of assault entailedlapping a
suspect’s face, or threatening him, in order to induce him to talk

and reveal a cache of explosive materials meant for use in

2 Experts of the Repogupra note %t 157.

211bid., at 184.

Z At 174,

10
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carrying out an act of mass terror against civilian population, and
thereby prevent the greater evil which is abootdccur? The
answer is selevident.””

Scholars of law and philosophy, both within and without Israel,
criticized the conclusion of the Landau commission and the assumptions that
led to it** It was argued that the commission should have focused on “gener
strategy in the fight against terrorism and the alternative means
of...informationgathering” rather than on “individual suspects and alternative

means of extracting information fronthem’?*

(the first assumption). In
waiving the need for immediacy from ehnecessity defense (the third

assumption), the Landau commission ignored the unique nature of the defense

2 bid.

%4 The Israel Law Review devoted an issue to a written international academic symposium on
the Landau commission repo8ee 23 LSR. L. REV., (1989)Seealsa The Center for
Human Rights, The Hebrew University of Jerusalenpranote 13; Leon ShleleffOn the
Lesser Evil- On the Landau Committee Repa@rPLILIM [ISR. J. OF CRIM. JUST.] 185
(1999) (in Hebrew); Daniel Statmafihe Question of Absolute Morality Regarding the
Prohibition on Torture4 MISHPAT U-MIMSHAL [LAW & GOV'T IN ISR.] 161 (1997)

(In Hebrew);Mordechai Kremnitzer & Re’em Segedsing Force During Investigations by
the General Security ServieeThe Lesser Evil2 MISHPAT U-MMISHAL [LAW &

GOV'T IN ISR..] 667 (1998) (in Hebrew); EVANS & MORGANsupranote 7 at 4152;
Gross,supranote 4. And seanotes 2533 infra.

% Mordechai KremintzerThe Landau Commission RepertWas the Security Service
Subordinated to the Law, or the Law to the “Needs” of the Security Ser@@d3R. L. REV.

216 at 229 (1989).

11
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as an emergency measure aimed at preventing concrete and actual’damger.
balancing the interests at stake (the fourth assumption) “one must ritke i
account the special weight assigned to individual autonomy and human
dignity”,?” as well as the danger to the whole legal system which would result
from “the precedent” of permitting the use of force in the course of
interrogations? To limit this latte danger the commission should have
imposed a ban on using the confession obtained by coercive methods in
criminal proceedings (in the light of its first assumption).

The main criticism of the Landau commission focused on its conclusion.
By its very ndure, it was argued, necessity cannot serve as a source for

governmental authority. It is an dwbc defense applied to an individual

confronted with imminent dangéf;it is not a basis “for weighing policy by

% Alan M. Dershowitz s It Necesary to Apply “Physical Pressure” to Terrorists and to
Lie About 1t?23 ISR. L. REV. 192, at 198 (1989); S. Z. Fell&pt Actual “Necessity” but
Possible “Justification”; Not “Moderate” Pressure, but either “Unlimited” or “None At
All", 23 ISR. L. REV. D1 at 205 (1989); Kremnitzelbid. at 243247.

27 Kremnitzer,lbid., at 248.

% paul H. Robinsonl,etter to the Edito23 ISR. L. REV. 189 (1989); Kremnitzelhid., at
261.

29 Adrian A. S. ZuckermanCoercion and the Judicial Ascertainment of Tr@® ISR L.
REV. 357, at 36369 (1989).

30 Seesources at note 28upra. See alsarnold EnkerThe Use of Physical Force in
Interrogations and the Necessity DeferiBee Center for Human Rights, The Hebrew

University of Jerusalensupranote 13, at 37.

12
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state agency faced with lortgrm systemic prdems.” In a democratic state
it is the legislature who should decide on the methods of conducting
intelligence interrogations in the war against terroriém.

Some went further, arguing that even if morally there are rare cases in
which the use of force imterrogation might be justified as the lesser of two
evils; legally there should be an absolute ban on using force in the course of
interrogations’

In the classified section of its report, the Landau commission
“formulated a code of guidelines for GS8térrogators* The commission
recommended presenting the guidelines “annually for reappraisal before a
small Ministerial Committee®?

In the years to follow, the GSS employed coercive methods of
interrogation established by the special Ministerial Coneeitt The main
methods were as follow$:“shaking of the suspect’s upper torsd'fw]aiting

in the ‘shabach’ position” in which the suspect is seated on a small and low

31 Dershavitz, supranote 26, at 198.

32 Enker,supranote 30 at 6; Robinsosupranote 28, at 190; Kremnitzesupranote 25, at
171.

% Sanford H. KadishTorture the State and the Individua8 ISR. L. REV. 345 at 35855
(1989); Rodleysupranote 13, at 14; tatman,supranote 24, at 195.

34 Experts of the Report, suprete 9, at 185.

% |bid.

% The description of the methods is to be found at the Judgreeptanote 11, paras.-81

(Barak P.).

13
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chair, the seat of which is tilted forward, his hands are tied, his head is covered
by anopaque sack, and powerfully loud music is played in the rabwn;Frog
Crouch’ on the tips of one’s toegxcessive tightening of hand or leg cuffs;
andsleep deprivation.

Petitions challenging the legality of these methods were consistently
brought befoe the Israeli Supreme Court. The Court rejected the petitions
without taking an explicit stand on the legality of the methods of
interrogatior®’ It was only in 1999 that the Supreme Court changed its attitude,
took a stand on the merit, and ruled that doercive methods used by the GSS

are illegal.

2. The Supreme Court ruling®
Three different premises underlie the Supreme Court ruling that states
that the coercive methods used by the GSS in interrogating suspects of terrorist

activities are illegaf’

37 Seedescription at Mordechai Kremnitzer & Re’em Seg€hie Legéity of Interrogational
Torture: A Question of Proper Authorization or a Substantive Moral Is@45R. L. REV.
509, at 516616 (2000); Benvemistsupranote 14, at 59600.

3 Supranote 11.

%9 For a detailed analysis of the JudgmesgeKremnitzer andSegev supranote 37, at 516
527. For alternative possible readings of the judgmssgAmnon Reichman and Tsvi
Kahana/srael and the Recognition of Torture: Domestic and International Aspects
TORTURE AS TORT: COMPARATIVE PERSPECTIVES ON THE DEVELOPMNE OF

TRANSNATIONAL HUMAN RIGHTS LITIGATION 631 (C. Scott ed., 2001).

14
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The first premise relates to the GSS general power to interrogate.
According to the Court, the GSS has a power to interrogate suspects of terrorist
activities similar to that of the “ordinary police forcé®. The interrogation,
which necessarily causessdomfort to the suspect, ought to be fair and
reasonable. The methods used by the GSS were unfair and unreasonable, and

therefore are not included within the general power to interrofate

*0The Judgmensupranote 11, para.32.
“1 It should be noted that the Court avoided classifying the methods used by the GSS
explicitly as “torture” or as “cruel and human treatment(ic8 a classification was, however,
implicit in the Court’s ruling. The Court clarified that

“[A] reasonable investigation is necessarily one free of torture, free of cruel,

inhuman treatment of the subject and free of any degrading handling

whatsoever...TH conclusion is in perfect accord with (various) International

Law treaties-to which Israel is a signatorywhich prohibit the use of

torture, “cruel, inhuman treatment” and “degrading treatment”... These

prohibitions are “absolute”. There are no excepsitmthem and there is no

room for balancinglndeed, violence directed at a suspect’s body or spirit

does not constitute a reasonable investigation practice. (emphasis added)

(Ibid. para. 23)
In ruling that the various methods used by the GSS “do nowfghin the sphere of a ‘fair’
interrogations” the Court in fact described the various methods in a manner that meets the
characteristics of torture or at least “cruel inhuman and degrading treatment” being “violence
directed at a suspect’s body or spiridccording to the Court, the various methods used by
the GSS were unreasonable and unfair because “[Used] in a manner that prgsgse
and cause pain..[tlhey impinge upon thsuspect'’s dignity, his bodily integrity and his

basic rights in an excessig manner”. (emphases and clarification added) (at para 27)

15
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The second premisefocuses on the need for an explicit legislative
authorization to use force in interrogations. Following the arguments criticizing
the Landau commission for failing to assign special weight both to human
dignity and to the rule of law in a democradize Court held that

Endowing GSS investigators witheé authority to apply physical

force during the interrogation of suspects suspected of

involvement in hostile terrorist activities, thereby harming the

latter’'s dignity and liberty, raise basic questions of law and
society, of ethics and policy, and of thele of law and security.

The legislative branch must determine these questions and the

corresponding answers. This is required by the principle of the

separation of powers and the rule of law, under our very
understanding of democrady.
In contrast tohe Landau commission, and in the light of the arguments against
the commission’s conclusion, the Court went on to hold that

[tihe necessity defense does not constitute a source of authority,

allowing GSS investigators to make use physical means during

the course of interrogation...

Similarly, “if the suspect is intentionally deprived of sleep for a prolonged period of time, for
the purpose of tiring him out dbreaking’ him — it shall not fall within the scope of a fair
andreasonable investigation. Such mebaasm the rights and dignity of the suspect”.
(emphasis added) (para 31)

2 para 37.

16
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The very fact that a particular act does not constitute a criminal

act (due to the necessity defense) does not itself authorize the

administration to carry out this deed and in doing so infringe

upon human right&?

The distinctionbetween the administration’s authority and criminal law
defenses will become clearer in discussion of the third premise. Here it should
be noted that the second premise was crucial to the Court’s ruling. The coercive
methods used by the GSS were decla®bal due to a lack of explicit
authority: the lIsraeli legislature did not authorize the use of such methods.
However, the Court did not impose a general ban on using force during
interrogations.The Court instead left it to the legislature to decide thiee or
not to legitimize the use of interrogational force:

If it will nonetheless be decided that it is appropriate for Israel, in

light of its security difficulties, to sanction physical means in

interrogations (and the scope of these means which defvaate

the ordinary investigation rules), this is an issue that must be

decided by the legislative branch, which represents the people.

We do not take any stand on this matter at this tife.

The third premise touches upon the criminal law defense of nettgss
The Court left room for the necessity defense by distinguishing between two

issues: the authority of the GSS to use force in interrogation and criminal

3 para 36.

4 para 39.

17



18

proceedings against an individual interrogator who in fact used force in the
interrogation. Withinthe criminal proceedings the necessity defense may
apply.
Just as the existence of the “necessity” defense does not bestow
authority, so too the lack of authority does not negate the
applicability of the necessity defense or that of other defenses
from criminal liability.*
The Court did not, however, clarify under what conditions necessity might
apply within the criminal proceedings, but rather left it to the Attor@agneral
to decide®®
Reactions to the Supreme Court's judgment varied. Some praiééd it;
some thought that it did not go far enough, arguing that the Court should have

ruled out the necessity defense and imposed an absolute ban on using force in

> Para 38.

“°«The AttorneyGeneral can instruct himself regarding the circumstances in which

investigators shalhot stand trail if they claim to have acted from a feeling of necessity”

(Ibid.).

*"Dan Izenberg & Ben LynfielddumanRights Groups Applaud GSS RulidgRUSALEM

POST, September 7, 1999 atSeealso— Johan T. Parrnyudicial Restraints on lllegal State

Violence: Israel and the United Stat8s VAND. J. TRANS'L L. 74 (2002), stating:
Recognizing its responsibility for past failure to stop torture, the Supreme
Court of Israel used administrative law to stop GSS’s pervasive violations of
human rights. Fnm this decision, U. S. Courts can draw a lesson in doctrine
but also, and more importantly, a recognition of their inevitable responsibility

for protecting individuals from illegal state violencéhi@. at 148)

18
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interrogation rather than leaving it to the legislature to decide whether to

legalize the use ofdfrce in interrogation$

The arguments advanced in the following parts of the article do not aim
to evaluate the Supreme Court’s ruling directly. They touch upon wider issues
relating to criminal law defenses as applied to official and official
empowermat, and to the distinction between necessity and-defénse.
However, these arguments will support a conclusion different from that of the
Supreme Court’s. The conclusion will be that the legislature ought never to
empower officials to use force in int@gation, although in rare situations the

use of force may be justified by seatiefense rather than necessity

Il. Applying Criminal Law Defenses to Officials
When applied to officials, our focus on the use of force in interrogation as

an example, this s#ion suggests unique limitations upon criminal law

8 Kremnitzer & Segevsupranote 37, at 52&58; Reichman and Kaharsypranote 39, at
638643; Michael MandelDemocracy and the New Constitutionalism in Isr&3,ISR. L.
REV. 259, at footnote 168; Barak Cohddemocracy and the MiRule of Law: The Israeli
Legal System’s Failure to Prevent Tore in the Occupied Territorie$2 IND. INT'L &

COMP. L. REV. 75 (2001); B'Tselentegislation Allowing the Use of Physical Force and
Mental Coercion in Interrogations by the General Security SerRiGSITION PAPER,
(Jerusalem, January 2000), an Englistsian can be found at http://www.btselem.org. For a
somewhat milder reaction to the Supreme Court ruiegALAN M. DERSHOWITZ,

SHOUTING FIRE, at 476477 (2002)

19
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defenses. Two main theoretical notions will be discussed: “excuses” and
“acoustic separation”. With regard to the first, my argument will be that
excuses, as opposed to justifications, should not applydiidual officials in
carrying out their duty. As to “acoustic separation”, my argument will be that
no separation should be made with regard to criminal law defenses applied to
officials.
1. Excuses

Criminal law defenses may be classified as either fijgstions or
excuses$? Justifications negate the wrongfulness of the conduct, whereas
excuses negate only the culpability of the actor for her wrongful conduct.
Excuses are personal. They are granted because it would be unfair to blame the
actor for her wongful conduct, for example because she was insane or because
she acted under extreme psychological pressure (duress). The defense of
necessity, availableaccording to the Israeli Supreme Coutb an individual

interrogator, can also be classified d@her a justification or an excus®g.

9 The distinction between justifications and excuses was originally developed in German law.
SeeAlbin Eser,Justification and Excuse: A Key Issue in the Concept of Crime, in
JUSTIFICATION AND EXCUSE, COMPARATIVE PRESPECTIVES, 17 (Albin Eser,

George Fletcher eds., 1987); GEORGE P. FLETCHERTHINKING CRIMINAL LAW,

759875 (2000). | discussed thsignificance of the distinction at some length elsewhsee,

M. Gur-Arye, Should a Criminal Code Distinguish between Justification and Exa£2)

THE CANADIAN JOURNAL OF LAW AND JURISPRWDENCE?215 (1992).

¥ The German Penal Code, 1975 distinguishes betwnecessity as a justification defined in

sec. 34 and necessity as an excuse defined in sec. 35 [For an English transta2@THE
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On the face of it, the notion of excuse in the context of force in
interrogation is attractive. It enables us to declare that the use of force in
interrogations is wrong and yet to release the individual interrogaton f
criminal liability on the grounds that it would be unfair to blame an interrogator
who, under a pressure to prevent terrorist attack, has used force in interrogating
those who might have useful information.

The argument that, if necessity is to applg the use of force in
interrogating suspects of terrorist activities it should be in the form of an
excuse rather than that of a justification, was indeed voiced, although with no
elaboration, by Dershowitz and Robinsorf in response to the Landau
commisson’s conclusion. The same view can be found in the Israeli Supreme
Court’s stating that “the necessity defense has the effect of allowing one who
acts under the circumstances of necessity to escape criminal liability. The
necessity defense does not possewy additional normative valué® By
denying necessity normative value, the Court rejected the notion of necessity as

a justification®® The Court rather emphasized the personal nature of the

AMERICAN SERIES OF FOREIGN PENAL CODES (1987) have elaborated on that
distinction elsewherseeMiriam Gur-Arye, Should a Criminal Law Distinguish between
Necessity as a Justification and Necessity as an Excli32R. Q. Rev. 71 (1986).

*1 Dershowitz,supranote 26, at 200.

*2 Robinsonsupranote 28, at 190.

*3 The judgmentsupranote 11 at para.36.

** The court’s satement in this regard aimed at rejecting the State’s argument that necessity

gives rise to a moral duty (strongest sense of justification):
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necessity, as in the notion of excuse, by ruling that the négesfense might
apply to individual investigators who “claim to have acted franfieeling of
necessity(emphasize added§™

Below | shall argue that excuses should not be granted to governmental
officials in carrying out their dutyi.e. in their capaty as governmental
officials.

As previously noted, one of the main arguments in the debate invoked by
Israeli experience rests on the Rule of Law requiring that the legislator be the
one to strike the balance between security needs on the one hand and the
individual's autonomy and human dignity on the otA®The Rule of Law
similarly requires that officials carry out their duty according to the balance
struck by the legislator. The assumption underlying excuses, however, is that

the balance struck by amdividual is wrong and contradicts the appropriate

...an act committed under conditions of “necessity”...[is] a deed that society
has an interest in encouraging, asitleemed proper in the circumstances. It
is choosing the lesser evil. Not only is it legitimately permitted to engage in
the fighting of terrorism, it is our moral duty to employ the necessary means
for this purpose. This duty is particularly incumbenttbe state authorities
and for our purpose, on the GSS investigateveho carry the burden of
safeguarding the public peace (para. 33).
5 Para 38. Leaving it to the Attorney General to instruct himself as to the conditions of
necessity is also consistiewith the notion of an excuse rather than a justificatideethe
discussion of acoustic separation in the next section and note 59 there.
* Seethe second premise of the Israeli Supreme Court ruling and the text at nstg#2

Seealso the text abhote 32supraand the references there.
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social choices embodied in the law. Therefore, officials wimongfully
infringe upon individuals’ rights should bear the responsibility for that wrong.

To clarify this point let me focus on the issue bef us of whether necessity
as an excuse may apply to an individual interrogator who has used force in
interrogating terror suspects. The rationale of necessity as an excuse is that, due
to the pressure stemming from imminent danger and in view of the fured
self-preservation, it would be unfair to require an individual to avoid protecting
her interests by sacrificing those of another person, even when the sacrifice of
the other person’s interests is wrong. From governmental officials, on the other
hand, we can and should demand that they overcome pressures and avoid
committing wrongs while carrying out their duty. Once society is committed in
its law to the view that it is wrong to use force in interrogations in order to
reveal information necessary toewent terrorist attacks, the interrogators
should be required to overcome the pressure to use such force and to turn to
other techniques of information gathering.

Governmental officials themselves are entitled to be offered appropriate
means of dealing wit the pressures inherent in their duty. The denial of
excuses from officials will force society to take an explicit legal stand on
means of dealing with pressures inherent in the execution of public duty
without reliance on excuses to guarantee fairnesadividual official. In the
context of our discussion, society should take a stand on the ways in which
security services should be expected to tackle terror and whether the use of

force in interrogating terror suspects may ever be justified.
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The conclu®n that excuses ought not to apply to officials executing their
duties is further supported by next section’s discussion of the notion of
“acoustic separation” which is relevant mainly to excuses.

2. Acoustic separation

The notion of “acoustic separati” developed by DaiCoheni’ relates
to a separation between two sets of messages contained in the law:

One set is directed at the general public and provides guidelines

for conduct. These guidelines are ... conduct rules. The other set

of messages is direatat the officials and provides guidelines for

their decisions. These are decision rufés
According to DarCohen, in an imaginary world in which the two sets of rules
can acoustically be separated, criminal law exctissisould not be “included
among theconduct rules of the systerfi”. The message transmitted to the
public will thus be that the law does not “relax its demands that the individual

make the socially correct choices...even when external pressures impel her

>’ MEIR DAN-COHEN, HARMFUL THOUGHTS, ESSAYS ON LAW, SELF, AND
MORALITY, 37-93(2002).

*% Ibid. at 41.

%9 Dan-Cohen focuses on duress as an exarrlipie.(at 4244). However, he believes that the
same analysis may apply necessity, usually classified as a justification, where it is in the
“actor’s selfinterest” to break “the law in order to avert an allegedly greater evil to himself”
(at 47). The necessity we are talking about does not fall within that categbguse of force

in interrogation is aimed at preventing evil to others.

0 bid. at 43.
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toward crime.®* Excuses should be used % decision rule an instruction to
the judge that...[it would be unfair to punish] a person for succumbing to
pressure to which even his judge might have yielded” (clarification addéd).
the real world, conduct rules cannot be acoustically separated decision
rules. Nonetheless, “actual legal systems may in fact avail themselves of the
benefits of acoustic separation by engagingéhective transmission that is,
the transmission of different normative messages to decision makers and to the
geneal public”®®

According to DarCohen, one of the means for selective transmission in
a real legal system is vaguené&$&The failure of the rules to communicate to
the public a clear and precise normative mess&ges'to a criminal law excuse
is akin to theelimination of the excuse from conduct rules in the imaginary
world of acoustic separation. The vagueness of the conduct rule with regard to
the excuse will prevent the public from relying on that excuse and will leave it
within the decision rules grantinjudges discretion to interpret the conditions
of that excuse.

In fact, the Israeli Supreme Court has engaged in a similar “selective

transmission”. The Court did not clarify the conditions under which necessity

might apply in criminal proceedings againah individual interrogator who

®1 |bid.
%2 bid.
83 At 45.
4 At 48.

% bid.
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used force in interrogatioff. The Court thus eliminated necessity from the
conduct rules addressed to the interrogators. The Court included necessity only
in the decision rules addressed to the Attor@sgneral, inviting hm to
“instruct himself regarding the circumstances in which investigators shall not
stand trial if they claim to have acted from a feeling of necessity.”

The separation between the conduct rules addressed to the interrogators
and decision rules addreskt® the AttorneyGeneral in this context may prove
a useful tool, minimizing the slippery slope syndrome that might otherwise
have led to the use of force in routine criminal investigati®hterrogators,
who do not clearly know whether or not criminbbility will be imposed
when they use force in interrogation, will tend to avoid using such force in
order to escape the risk of being criminally indicted. In exceptional cases in
which force is nonetheless used in interrogating suspects of terrorigtiast
fairness to the individual interrogator, who under the pressure to prevent
terrorist attack used the force, will be guaranteed by the decision rule addressed
to the AttorneyGeneral that leaves him to decide whether or not necessity

should negatéhe interrogator’s criminal liability.

% The Judgmensupranote 11, at para.38.

®7 |bid.

8 «f Il -treatment were to become legal in combating terrorism, hoyg t@ould it take for
pressure to develop to extend its use to other contexts where it could also be thought that
much was at stake?” Kadistiipranote 33, at 353See alsdremnitzer,supranote 25, at

260-264.
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However, as in the context of excuses, here too | believe that no
separation between conduct rules addressed to governmental officials (the
interrogators) and decision rules addressed to the decision makers (the
AttorneyGeneral) should be made. In this context it is important to note that
there is a significant difference between the conduct rules analyzed by Dan
Cohen and the conduct rules addressed to governmental offitials.

According to DarCohen, the sepaiah between decision and conduct
rules is made possible by the differing rule of law considerations applied to
each set of rules. Decision rules directed at officials should enable the
controlling of officials’ power and the limiting of their discretidh.Conduct
rules addressed to the public should secure individual expectations necessary to
increase “individual liberty and express respect for individual autondthy”.

When the officials are the addressees of conduct rules, the rule of law
considerations thaare applied to decision rules should also apply to the
conduct rules. These considerations require that conduct rules addressed to
officials be clear and known not only to the officials but also to the public at
large. To be able to control the powerafficials and to ensure that this power
is not wrongfully exercised, the public has a right to know what the conduct

rules directed at officials are. In the context of our discussion, the public should

% There is alse- according to DarCohen-adifference between the decision rules addressed
mainly to judges, and the decision rule addressed to the Attorney General. For the purpose of
the present argument such a difference is irrelevant.

" DAN-COHEN, supranote 57, at 69.

M bid. at 71
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know under what condition the defense of necessity muaply to the use of
force in interrogation in order to ensure that the use of such force will remain
within the boundaries of the necessity defense. The Israeli experience,
described in Part | of this article, demonstrates the impact that public opinion
can have on the control of official power, even in the case of security services.
It was because the public in Israel discovered that the GSS had been using
force in interrogating Palestinians suspected of terrorist activities that the
Landau commission waastablished (in 1987¥,and the ongoing criticism and
protests against their use of force in interrogation following the Landau
commission’s recommendatidiswere, no doubt, among the reasons that
forced the Israeli Supreme Court to take a stand on theeign 1999 and to rule
that the coercive methods used by the GSS are ill€gal.

Moreover, conduct rules, although addressed to officials, have an impact
on both the expectations and the autonomy of individuals who might find
themselves under interrogatioimdividuals have the right to know in advance
when force may be used against them in interrogation.

Two possible reservations might deter concurrence with my conclusion
that both the officials and the public at large should know in advance under
what canditions the necessity defense may apply to the use of force in

interrogation. The first has already been mentioned: clarification might bring

2 Seesupranote 9.
3 Supranote 24.

" Supranote 11
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about the slippery slope syndrome, leading to the use of force in routine
investigations. | do not underestimatiee slippery slope danger. However,
taking into account the strong national and institutional motivations of security
services to prevent terrorist attacks, it is doubtful that vagueness will minimize
that danger. We may assume that in organization likeisy services a secret
“operational code” that is “more susceptible to the dangers of the slippery

slope™®

will emerge.
The second reservation has to do with interrogation’s effectiveness:
...secrecy and uncertainty are fundamental to the effectiveness of
interrogation methods, particularly those involving the application of
pressure: the suspect never knows what awaits him at the next
stage and fears the unknovth.
Clarifying the conditions under which the necessity defense will apply to the
use of for@ in interrogation, however, does not require specifying the specific
methods of interrogation. The conditions to be clarified have to do with the
goal of using the force (e.g. to ellicit information regarding a terrorist attack),
the need for such use ddiee immediacy of the danger (e.g. the information is

needed to defuse a bomb set to explode), the balance of interests, and similar

conditions as will be analyzed art IV below.

S Benvenisti supranote 14, at 602.

® Kremnitzer,supranote 25 at 255.
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lll. Official Power and Justifications

Unlike excuses, criminal lajustifications imply that, under the specific
circumstances, performing the conduct was rigt®n the face of it, there is no
reason to deny justifications, as opposed to excuses, from officials who have
made the “right” choice. Can justifications sentberefore, as a source of
official power?

In arguing before the Israeli Supreme Court, the State emphasized the
nature of necessity as a justification in order to make it possible to derive from
this justification the GSS’ power to use force in interrogati® Holding that
necessity is not a source of governmental power, the Court rejected the State’s
argument by treating necessity more like an exdisd¢owever, if we assume
that in rare circumstances the use of force in interrogation might be justified by
a criminal law justification (I shall discuss this assumption in Part V), can such
a justification be a source of power? Or more generally, can justifications be a

source of official power®

" Seereferences at note 4fipra

8 The Judgmensupranote 11, at para. 33.

9 Seethe analysis at the text between notesSBupra and the references there.

8 For the considerations “against conferring on every governmental authority the general
power to perform act that it considered justifiedgeKremnitzer & Segevsupranote 37, at
537-543. However, Kremnitzer & Segev condk “despite the force of these considerations

it is not always easy to accept the conclusion that a governmental authority does not have the

power to perform a justified act absent specific authorizatidbid( at 538)
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Below | shall offer a distinction between official empowermeartd
justifications applied to officials and argue that, although justification may
apply to officials, it should not serve as a source of power. | shall then further
support my conclusion through the notion of “role distance”.

1. The distinction between erpowerment and justifications

When the legislature empowers governmental officials to carry out
certain duties, the individual official is relieved of the need to deliberate each
time she performs her duty upon whether or not carrying out that duty is right
The legislature weighed the conflicting policies/interests and struck a balance
between them, and the officials are entitled to assume that the balance struck
was the right oné" All they have to do is ensure that the conditions for doing
their duty exi$ in each individual case. Granting such power for handling
routine tasks is necessary in order to relieve individual officials from
deliberating daily on the justifications underlying that routine. That conclusion
is simply a reflection of the rule of lawonsideration that the legislature must
be the one to decide on losigrm policies.

Justifications provide reasons for doing what would otherwise have been

breaking the law? Based on that function, it has already been argued that

81 For the purpose of this argumene may ignore immoral laws.

8 GEORGE P. FLETCHER, BASIC CONCEPTS OF CRIMINAL LAW, 8., 104106
(1998). The term “justification” is sometimes used to describe the specific criminal law
defense of “execution of public duty”. The unique meaning of “juséfion” with regard to

that defense will be discussed beldeethe text between notes &4.
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justifications regire awareness of the justifying circumstan&&#n actor,
ignorant of the justifying circumstances, does not have a good reason to break
the law, and therefore her conduct is not justified. Here | would like to suggest
that we go one step further. Becausee are dealing with exceptional
circumstances that give rise to reasons for breaking the law, the actor should
not only be aware of the factual circumstances but should also be required to
deliberate, before acting, upon whether those concrete circunestandeed
provide a good reason for “breaking the law” in the specific situation. By
defining justifications the legislator provides only a framework for when
“breaking the law” might be justified by clarifying guidance for the balance of
the interests invlved. To justify her concrete conduct the individual must
deliberate on the concrete balance. She is required “to know what sorts of
things are worse than otherd$”.and to balance the beneficial and harmful
results of breaking the law in the concrete amstances. Allowing
justifications to apply to official conduct is, therefore, necessary in those
exceptional cases where the values at stake are crucially important and it is
therefore in society’s interest that the individual official be particularly
cautious. The official should not rely solely on the abstract balance stroke by

the legislator in defining justifications; she should rather deliberate before

8 George FletcheThe Right Deed for the Wrong Reason: A reply to Mr. Robir&®n
U.C.L.A. L. REV. 253 (1975); J.C. SMITH, JUSTIFICATIONS AND EXCUSES IN THE
CRIMINAL LAW, 28 -44 (1989); CommeniThe Impact of the Model Penal Code on
Statutory Refornmi/5 COL. L. REV. 914 at 91-18 (1975).

8 Michael S. MooreTorture and the Balance of Evil&3 ISR. L. REV. 280 at 86 (1989).
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acting whether in the concrete circumstances the balance indeed justify
breaking the law.

To clarify the distinction between official empowerment and
justifications offered above, take the example of a prison guard. The guard has
the power to keep convicts in prison, and to see to it that they behave according
to prison rules. She does not have to belate as to the justifications of
holding convicts in prison, nor as to the justification of prison rules (provided
that those rules were laid down by an authorized body). Let us now assume that
one of the convicts succeeds in getting a knife and threaterkill another
convict. In such a case, the prison guard may be justified in using deadly force
to defend the other convict by virtue of “selefense™® We may and should,
however, expect her to deliberate before using the deadly force as to whether in
the circumstances killing the convict is indeed justified. She should not use the
force unless she has reasons to believe that the convict is indeed able to kill the
other convict with the knife; that there is no other less harmful way to stop the
convictfrom using the knife; and that stopping the convict from using the knife
will not have worse results. The deliberation upon the last issue requires “moral

186

knowledge™> She must consider what the right balance between the potential

harms involved is.

% The term “selfdefense” usually apies to the use of force to protect both oneself and
others. The Model Penal Code, however, distinguishes betiuesmnof force in self

protection” (section 3.04) and “use of force for the protection of other persons” (section 3.05).

8 Mooresupranote 84
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In this context it is interesting to note how we would describe the
guard’'s actions. We would probably say that the guard hasptheer to
enforce prison rules and ensure that the convicts remain in prison. We would
not say that in the circumstances she also the power to kill, but rather that
in the circumstances she wasstified in killing the convict that threatened the
life of the other convict.

At this point it is important to note that the distinction between official
empowerment and justificationsfefed above is not explicitly supported by
the terminology used in classifying criminal law defenses. Under the title of
“justifications” one can find, in addition to defenses like necessity (choice of
evils) and selidefense, the defense of “executionmfblic duty”®” Applying
that terminology to the example of the prison guard discussed above will result
in granting her justification not only with regard to the use of deadly force
(self-defense) but also with regard to holding the convicts in prisorhfwiher
power): she will not be criminally charged with false imprisonment due to the
justification of “execution of public duty”.

However, the justification in “executing of public duty” is not a real
criminal law defense. “It is, basically, simply éhcriminal law’s reflection
of...grants of authority that exist elsewhere in the I&#".Using the term

“justification” to reflect empowerment is misleadifiyNonetheless, one can

8 MODEL PENAL CODE, sec. 3.03. For its full version sieéra note 90.
8 Enker, supra note 30 at 5.

% |n the same spiritseeDan-Cohen supranote 57 at 23234,
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find support for the unique character of “execution of public duty” as opposed
to “real” criminal law defenses in the manner in which the various criminal law
justifications are being codified. Thus, section 3.03 of the Model Penal Code
defining “execution of public duty” distinguishes between conduct which is
“‘justifiable when it 5 required or authorized by...the law defining the duties

or functions of public officers” [subsection (1)] andhé use of forcé in
executing public duties [subsection (2§]The use of force in executing public

duty is not considered part of the conductduired or authorized by law”; i.e.

% The section states:
3.03 Execution of Public Duty
(1) Except as provided in Subseati(®) of this Section, conduct is justifiable

when it is required or authorized by:

€) the law defining the duties or functions of a public officer...
(b) the law governing the execution of legal process; or
(c) the judgment or order of a competent court or tribunal; o

(d) the law governing the armed services...
(e) any other provision of law imposing a public duty.
(2) The other section of this Article apply to
@ the use of force upon or toward the person of another for any of the purposes
dealt with in such sections; and
(b) the use of deadly force for any purpose, unless the use of force is otherwise

expressly authorized by law or occurs in the lawful conduct of war....
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it is not within the official power" The use of such force may only be justified
by the criminal law’s real defenses specified in other sections of Article 3 such
as “choice of evils®? “use of force in sekHprotectiori®® and “use of force in

law enforcemenf®. The justifications embodied in these real defenses applied
to the use of force by both public officials in execution of their duties and
private individuals.

It follows that, despite the terminology, the distimmtiunder the Model
Penal Code between conduct “required or authorized by the law defining the
duties or functions of public officers” and other “justifications” applied to the
use of force by both public officials and private individuals does in fact sappo
the distinction | have offered above. To demonstrate it let me go back to the
example of the prison guard and apply this time the Model Penal Code
distinction in this regard. The prison guard will not be criminally charged with
false imprisonment becaa she wasduthorized by law’ to keep the convicts

in prison [section 3.03 (1) (a)]; she will not be charged with killing because the

use of deadly force was “justified” by thastification of “use of force for the

L Unless it “is otherwise expressly authorized by law”, as stated in sec. 3.03 (BjdbAn
executiorr can serve as an example for a case when an explicit authorization by law to use
deadly force is needed. The distinction between empowering the executioner and justifying
the seltdefender will be discussed in the next section of the article.

2 MODEL PENAL CODE, sec. 3.02.

* Ibid. sec. 3.04.

% bid. sec 3.07.

36



37

protection of other persons” [section 305, applied to public official by
section 3.03 (2) (b)].

The distinction between official power and justifications offered in this
section can further be developed by the concept of “role distance” suggested by
Dan-Coheri.

2. Role distance

According b DanCohen, public officials may maintain a “role
distance”. To clarify this point, Dafohen compares a killer in salefense
and an executioner.

By interposing a justification defense, the sa@éfender concedes

his responsibility for the killing.lt is precisely because of his

responsibility that the sellefender must demonstrate that the

killing was justified. ...[T]he executioner... may deny being a

killer altogether. He may attempt to avoid his personal

responsibility for the killing®
The executner will achieve that goal through “role distance”, which

diminishes official personal responsibility as well as their
vulnerability. Things can be done and said by official and to them
without engaging them personally and thus without the costs such

enggement might sometimes carty.

% DAN-COHEN, supranote 57, at 234.
% |bid. at 234.

bid. at 256.
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For DanCohen the notion of “role distance” serves as an example for
the dynamic relationship between the law and the self. “By recognizing official
duty as barring responsibility, the law codifies a specific conceptiothef
self”.?® According to that conception "[tlhe self can assume a detached and
instrumental attitude toward a particular role and can perform it in an alienated
fashion.® Dan Cohen notes that the detached self codified by the law does
not apply to all oficial duties: “not all public officials maintain role
distance™®

| would like to suggest that whether or not an official may maintain a
role distance in carrying out her duties should be decided by the legal system
through the distinction elaborated aleobetween official empowerment and
justifications applied to officials. By empowering officials the legal system
enables them to maintain role distance, diminishing their personal
responsibility. We have seen that empowering officials (enabling them to
maintain role distance) is required of routine tasks. Now we can add that
empowering is necessary even in exceptional cases in which there are good
reasons to diminish the officials’ personal responsibility by enabling them to

maintain a role distance. Thusyen in a legal system that imposes the death

penalty only rarely, an official should be explicitly empowered as executioner

% At 235.
At 234..

100 At 235,
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in order to enable her to maintain role distance and to avoid assuming personal
responsibility for killing.

As opposed to the exetar, the legal system should not enable the-self
defender to escape personal responsibility through the concept of role distance,
even if she uses the deadly force in her official capacity (the prisoner guard in
the example | brought above). Assuming p@aaresponsibility for the use of
deadly force in seltlefense would force officials to be particularly cautious
when human lives are at staké.

The legal system can therefore use the distinction between power and
justifications as a means of determininghen officials should be able to
maintain role distance. Empowering officials will enable role distance, whereas
justifications applied to official will prevent this distance. Preventing the
official from maintaining role distance through the notion of sftfications”
would guarantee additional caution in considering whether the concrete

circumstances justify infringing upon crucially important values.

The distinction between power and justifications offered in the two
sections above provides us with aaful legal tool for dealing with the use of

force in interrogation. To demonstrate this let me discuss the view that even if

%1 The distinction between the executioner and thedefénder finds support in the Model
Pen&Code’s distinction between conduct “required or authorized by the law defining the
duties or functions of public officers” and the justification of “use of force for the protection
of other persons” applied to public officials. See discussion at théo&ixteen notes 894

supraand the clarification at note 91.
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the use of force in interrogation may be morally justified in rare situations,
legally there should be an absolute ban on usinghsorcer® According to
Shue,

An act of torture ought to remain illegal so that anyone who

sincerely believes such an act to be the least available evil is

placed in a position of needing to justify his or her act morally in

order to defend himself or ngelf legally ®

A somewhat similar view led Kadish to distinguish “between what is
morally permitted for a state to do officially and to proclaim by its law, and
what is morally permitted for an individual to d6® According to him:

Individuals, even indidduals who happen to be state officials,

may take it upon themselves to use such [coercive] methods, and

they may turn out to have been morally justified. But the state

itself in what it legally authorizes, in contrast to what individual

officials may takeupon themselves to do, may not...(clarification

addedj®

1925ych a view was argued in response to the Landau commissiesypranote 33.Seealso
notes 103104 infra.

193 Henry ShueTorture7 PHIL. & PUB. AFF., 124, at 143 (1978).

104 Kadish,supranote 33, at 354.

105 hid.
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The individual official would have to make his own decision
whether the circumstances are so utterly powerful in their moral
weight that even legal and moral ban must gitfe.

The same considerationsat led me to conclude that acoustic separation
ought not to apply to officials, lead me to believe that legal systems should
make clear in their laws whether, and under what conditions, officials are
legally justified in using force in interrogation. Tligstinction between official
empowerment and justifications applied to officials, offered above, enables us
to preserve a distinction similar to that offered by Kadish and Stitlan the
legal system.

In contrast to the Israeli Supreme Court’s assumpteng in a similar
spirit to that of Kadish, | believe that the State ought never to empower
officials to use force in interrogation$he absence of such power will prevent
the use of force as a matter of routine. Even limited power to use force in
interragation in exceptional situations ought not to be granted: individual
officials should not be able to maintain a role distance relieving them of the
burden of deliberating on the justification of using force in a specific case.
However, for exceptional siations in which the use of force imorally
justified, a criminal law justification may apply. Making justification available
will not relieve the individual official from the burden, “to make his own

decision whether the circumstances are so utterly per(Kadish’'s

108 |pid. at 355.
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words)%’ as to justify the use of force in interrogation. Justifications, based on
moral evaluation, will (to quote Shue) place the individual official “in a

position of needing to justify his or her act morally in order to defend himself
or herself legally”°®

The possible justification of the use of interrogational force is discussed in Part

V.

IV. Necessity v. Seldefense

The criminal law defense of necessity has been the focus of the debate
invoked in Israel following the Landau commisn report. The discussion in
this Part, however, does not deal with most of the arguments made in that

context!®®

This Part is rather limited to the issue of whether necessity is the
appropriate justification for those exceptional situations in whichube of
force may be justified in interrogation. | suggest that necessity is too broad of a
justification, and that the use of force in interrogation may only be justified
under the more limited boundaries of sd#fense.

1. Necessity as a justificaon**°

197 1bid.

198 gypranote 103.

199 The arguments relating to whether necessity can serve as a source of governmental power
were discussed in the Part Ill sectios@ra.For additional argumenteenotes 2628, 30
31supra; see alsdloore,supranote 84.

1101 have elaborated on necessity as justification elsewiS&eMiriam Gur-Arye, supranote

50. See alsaeferences at note 4ipra
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Necessity as a justification derives from consequential moral theories,
according to which wrongful actions may be morally deemed by the goodness
of their consequencés! It justifies the sacrifice of legitimate interests to
protect other interests ofubstantially higher value. It does not grant the
individual “a license to determine social utility*? It is rather limited to
emergency cases in which there is an imminent and concrete danger to an
interest recognized by the legal system. In the contéxtuo discussion such

b” 113

an emergency exists in thécking bom situation in which a bomb has

been set to explode imminently and innocent people are likely to be Kifed.

1 For the various moral theories underlying necessiégMoore supranote 84.

112 As was suggested by David Coh@&evelopment of the Modern Doctrine of Necesisity
JUSTIFICATION AND EXCUSE, COMPARATIVE PRESPECTIVESupranote 49, at

991. Cohen does not discuss the use of force in interrogation. However, others utilized his
approah to support the argument that necessity should not apply to the use of force in
interrogation Seg for example Kremnitzeisupranote 25, at footnote 43 p. 245

13 The term “ticking bomb” is a metaphor for all cases “in which a captured terrorist who
knows of an imminent largscale threat refuses to disclose it” (Dershowstzpranote 3).

For an example of a “ticking bomb” situation in which there was no “bomb”(this occurred in
Israel),seeBenvenisti,supranote 14, at 600.

114«Ticking bomb” situatims were discussed by the Landau commission, relying on the
example brought by Adrian A. S. Zuckermdrhe Right against Selficrimination: An
Obstacle to the Supervision of Interrogatid@2 L. Q. REV. 45 (1986). The Landau
commission, however, extendduktticking bomb situations by waiving the need of
immediacy.See Experts of the Report supreote 9 at 174. For arguments against such an

extensionseefeller,supranote 26, at 207; Kremnitzer & Segesypranote 24 at 52524;
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The only hope for saving their lives is to get information about the location of
the bomb in order to defuse it. Should necessity justify the use of force in an
attempt to coerce the person under interrogation to reveal such information?
Below | would argue that necessity is too broad a justification for ticking bomb
situations.

The justfication of necessity rests on the balance between interests of
innocent persons. The sacrifice of an innocent person’s interests is justified
when necessary to save those of another, when that other person’s interests
have a higher value. Therefore, ifecessity is to apply to ticking bomb
situations it will justify the use of interrogational force against theocent
Taken to an extreme, necessity mighima facie justify the use of force
against a terrorist’s child in order to force the terroristdgeal the information
about the location of a bomb he has plantEdEven to consequentialists the

use of force against the child might seem “morally repugnant. No one should

Statmansupranote 24, 8174-176. The Supreme Court did not take a stand on the debate in
this contextSeethe Judgmensupranote 11, para.34. For further discussion of ticking bomb
situationssee Kremnitzer & Segevsupranote 37, at 54&51; Enkersupranote 30, at 12;
Gross,supranote 14, at 102.05; Shuesupranote 103, at 141.42; George C. Christid,he
Defense of Necessity Considered from the Legal and Moral Points of A8&WKE L. J.

975, at 10341034 (1999); Winfried BruggeiMay Government Ever Use Torture? Two
Responses from German L&& AM. J. COMP. L. 661, at 662 (2000).

115 The example is discussed by Moosepranote 84, at 29294.
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torture innocent childrenr- even when done to produce a sizeable gain in
aggregat welfare.*®

To rule out necessity in the case of the terrorist’s child we can introduce
a limitation into necessity, similar to that in the German Penal Code, according
to which necessity “applies only if the act is an appropriate means to avert the
darger.”” However, since the basic premise of necessity is that it is justified
to sacrifice an innocent person’s interests of a lesser value, necessity will not
rule out the use of force against the innocent in less extreme situations; i.e.
when force is usg in interrogating a bystander who happens to have the

necessary information about the location of the bdffb.

18 |pid., at 292.
7 section 34 of the German Penal Code, 1975 defining necessity as justification, in its
English translatio (supranote 50) is as follows:
Whoever commits an act in order to avert an imminent and otherwise
unavoidable danger to the life, limb, liberty, honor, property or other legal
interest of himself or of another does not act unlawful if, taking into
consiceration all the conflicting interests, in particular the legal ones, and the
degree of danger involved, the interest protected by him significantly
outweighs the interest which he harriis rule applies only if the act is
an appropriate means to avert thre danger” (emphasis added)
18 For the view that it may be justified to use force in interrogating bystarskesisloore
supranote 84. Moore’s view in this context will be discussefta (text between notes 124
133). It should, however, be noted that inshdiscussions of ticking bomb situations the

assumption is that “the interrogee is, in some way, responsible for the creation of the danger
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The argument that the use of force in interrogating bystanders is
justified may rest on the moral principle that prohibits attacking the
defenselss!!® Unlike the terrorist's child, who is indeed defenseless, the
bystander who knows of the location of the bomb may escape the use of force
by compliance: she can reveal the information concerning the location of the
bomb.

The very nature of the use obifce in interrogation makes the above
claim unrealistic¢?® In the real world, it is doubtful whether “the interrogators
‘know’ with any reasonable degree of certainty that the suspect being
questioned has accurate and reliable information that is immegliageful” '**

The person under interrogation might have only partial information. Even when
she reveals all the information she has under interrogation, the interrogator
might not be persuaded that she does not hold more useful details. In such

cases theresi nothing she can do to avoid using force against her. She is

defenseless, and is entirely at the interrogator’s mercy.

itself (and not only has the information regarding the way to prevent the realization of this
danger)”, Kremnitze& Segev,supranote 37 at 549.

119 Seethe discussion of that principle in the context of torture, at Skupranote 103, at
127-137.

120 Shue Ibid. at 134137. For a more general view that ticking bomb examples are “artificial”
seeKremnitzer & Segevsupranote 37, at 54%51; Grosssupranote 14, 99; Statmaisupra
note 24, at 17A74.

121 Enker,supranote 30, at 13
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The one person who is not defenseless in ticking bomb situations is the
terrorist who has planted the bomb. He has full informatiamd the
interrogators, having him in their hands, can know with reasonable certainty
that he indeed holds the necessary information required for defusing the
bomb!? It is true that, even with regard to the terrorist, we cannot always
expect a high degreef certainty: the interrogators may not be certain that the
suspect in their hands is indeed the terrorist. However, there is a significant
difference between the uncertainties involved.

When a bystander, suspected of having useful information, is under
interrogation, the uncertainty focuses on the suspect’s inner world. Even when
there is reasonable cause to believe that she has been at the scene or that she is
related to a terrorist, one cannot draw conclusions from those external events
regarding the exnt of her knowledge: does she hold useful information? has
she revealed the full information she holds to her interrogators? When the
person under interrogation is suspected to be the terrorist, on the other hand,
the uncertainty has to do with his extat acts: is he indeed the one who has
planted a bomb? Once a reasonable degree of certainty is obtained with regard
to the suspect being the terrorist who has planted the bomb, we may assume,
with a high degree of certainty, that he has the full informatregarding the

location of the bomb. Inquiring whether or not one holds information (the

122 Enker, Ibid. at 13. Kremnitzer & Sege

Vv, supranote 37, at 551
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bystander) is more intrusive than inquiring what has one done (a terrorist
planting a bomb).

Moreover, the intrusion inherent in inquiring whether the suspect is a
terrorist who has been planted a bomb rests on stronger justifications than those
involved in inquiring whether a bystander has information about a location of a
bomb. If the suspect is indeed the terrorist who has endangered innocent people
lives, fairnes dictates that he will be the one to pay the costs for dealing with
that danger® i.e. he is the one to be coerced to reveal the information
necessary to defuse the bomb and save the lives of innocent people. Fairness,
however, does not justify coercingn annocent bystander who happens to have
the necessary information to reveal that information. To demonstrate why, let
me discuss Moore’s contrasting view.

According to Moore, fairness justifies coercing both a terrorist who has
planted the bomb and aystander who happens to know of the location of the
bomb, to reveal the information necessary to defuse the bomb. The bystander
who refuses, for no good reastfi, to reveal the information is a Bad
Samaritan. The Bad Samaritan “becomes part of the thredtetalefended

against, and should be treated accordingfy”.

123 Moore,supranote 84 at 322, Kremnitzer & Segesypranote 37 at 58.

124 Mooreibid, at 324325.

125 A good reason not to speak, according to Moore, might be “a death threat by the terrorist
organization”. [bid. footnote 106 at 325)

126 At 325,
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Moore, however, does not take into account the significance attached by
legal systems to the distinction between act and omission. As a rule, the
criminal law proscribes acts that are harmful tthers; imposing criminal
liability for refraining from acting to save others from harmomission—
requires justificatiort?” Special justification is primarily required with regard
to Good Samaritan laws imposing a duty upon bystanders to come to thé aid o
endangered persons.

There might be good reasons to treat everyone who happens to know of
the location of a bomb in a ticking bomb situation and refuses to reveal the
information as a Bad Samaritan. Such reasons can justify imposdegakduty
to reval the informatiof?® either within the general Good Samaritan duty to
come to the aid of endangered persons (imposed in only few states at the
US,)*°or as a more limited duty to inform the authorities of the location of the
bomb (which will require creatin@ specific legal duty). Violating this duty

will result in criminal liability imposed upon proving that the defendant indeed

127 Seethe comparative overview | have elaborated upon elsewMiraim Gur-Arye A
Failure to Prevent Crime- Should it be Criminal20 CRIM. JUST. ETHICS 3, at-5

6 (2001). See also references at next note.

128|n addition to the comparative overvighid,. seeJOEL FIENBERG, HARM TO
OTHERS, 12636 (1984); Philip B. Heymarfoundatia of the Duty to Rescu&/ VAND. L.
REV. 673 (1994).

129 have elaborated on a similar issue in Miraim GAnye, A Failure to Prevent Crime-
Should it be Criminal? supraote 127.

130 Sypranote 127.

49



50

knew of the location of the bomb and refused to reveal it. Being a Bad
Samaritan, violating a criminal law duty does not, howeyestify the use of
force against her in the course of interrogation. We have seen that the very
nature of the interrogational force may turn the use of such force against
bystander who happens to know of the location of the bomb into an attack on
the defemseless®" Here it is important to note, that even in legal systems
imposing a Good Samaritan legal duty (mainly in Europ@)the Bad
Samaritan who violates the duty by failing to come to the aid of an endangered
person is not held liable for the consequesthat she could have preventéd.
Unlike Moore, those legal systems do not see the Bad Samaritan as part of the
threat to the person endangered.

To ensure that in ticking bomb situations force will be used only against
the terrorist who planted the bombewmay turn to another possible
justification, i.e. that of selflefenseé*

2. SelfDefensé®

131 Supra,text at note 120.

132 Seethe overviewsupra note 127.
133|bid. at 3.See alsdahe German case law discussed by George P. Flet

cher,On the Moral Irrelevance of Bodily Movemett2 U. PENN. L. REV. 1443 (1994).
134 For a similar conclusioseeEnkersupranote 30 at 1314; Benvenistsupranote 4 at
606-608.Seealso the discussion in the next section.

135 For the nature selflefenseseeFLETCHER,supranote 49, at 85875; PAUL
ROBINSON, 1 CRIMINAL LAW DEFENSES, 16469 (1984); Sanford H. KadisRespect

for Life and Regard for Rights in therithinal Law 64 CAL. L. REV. 871 at 8777 (1976);
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Selfdefense justifies the use of force against an unlawful attack: Self
defense is not limited to defending one’s own self; it applies also when third
parties ae being attacked® Like necessity, the use of force seeks to prevent
an imminent danger to legitimate interests. Unlike necessity, preventing the
danger in cases of sdlfefense does not involve the sacrifice of innocent
people’s interests. The salkefendr repels the attack by using foreat times
even deadly force against the attacker who has unlawfully created the danger.
The moral basis for selfiefense is, therefore, stronger than that of nece$¥ity.
The use of force is not directed at the defdess, but rather at the person who
has unlawfully created the danger and is able to avoid the need to sacrifice her
interests by ceasing the attack.

Strictly speaking, the use of force in interrogation does not fall within
the justification of seldefen® **® The question is whether it is close enough to
the typical version of selflefense to justify extending selefense to include

the use of interrogational ford&? To clarify this matter let me invoke the

Moore,supranote 84, at 32322; Klaus BernsmarRrivate SekDefense & Necessity in
German Penal Law & in the Penal Law ProposaBome Remark30 ISR. L. REV. 171 at
171-179 (1996) See alsdhe referenes at note 49upr.a

136 Seenote 85supra

137 For elaboration on the various rationales for distinguishing betweemlsdhse and
necessityseereferences at note 4fipra.

138 Moore, supranote 84 at 323.

139 For an affirmative answer to that questj@lthough without elaboratioseeEnkersupra

note 30, at 14Seealso Moorelbid. at 325.
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following example. A law enforcement agent usidgadly force to prevent a
terrorist from planting a bomb set to explode is justified by virtue of-self
defense. Let us now assume that the terrorist is captured only after planting the
bomb (a ticking bomb situation). May the official agent (the interrogatise

force in order to coerce the terrorist to reveal information required for defusing
the bomb?

As noted, in cases of selfefense the attackerwho unlawfully has
created the dangeris not defenseless: he can avoid the need to sacrifice his
interests by ceasing the attack. In both versions of our example the terrorist can
indeed avoid the use of force against him. However, gy to avoid it is
different. In the typical version of setfefense the terrorist can cease the attack
and refrain fromplanting the bomb; whereas in the second version of the
example he can reveal the information necessary for defusing the bomb. The
difference is like that between act and omission. In the typical version of self
defense the force is used against the &gadecause hisct (planting the
bomb) creates the danger to other people lives; in the second version the force
is used because the terrorist refrains from revealing the information
omission.

As already noted the difference between act and omissitimmiegal
systems is indeed significant; imposing criminal liability for omission requires
justification*° However, unlike Good Samaritan legal duties requiring special

justification to demand that a bystander come to the aid of endangered

140 Seenotes 127128 supra.
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strangers, bemn linked to the dangerous situation provides a more common
justification*! Most legal systems tend to treat equally those whose acts have
harmed other persons and those whose acts have created only a danger of harm
but who later refrained from intervening save other persons from being
harmed-*? Similarly, legal systems may treat equally the two versions of our
example: seldefense will justify the use of force both against a terrorist who
did not refrain from planting the bomb (and thereby created timgeld and a
terrorist who refused to reveal the information necessary to defuse the bomb
that he had planted (did not intervene to avoid the danger he had created).
Another difference between the two versions of the example discussed
above can be articuled as follows. In the typical version of selefense, the
aggressor is the source of the dangéo prevent the danger the use of force
has to be directed at him personally. Thus, in the first version of our example,
the only way to prevent the terrotiBom planting the bomb is by using deadly
force againshim. In the second version of our example the danger remains as

long as the bomb has not been defused. However, the source of that danger

141 SeeAndrew Ashwroth,The Scope of criminal liability for Omissiod®5 L.Q.REV. 424

(1989); Glanvil Williams,Criminal omissions- The Conventional Vied/07 L.Q.REV. 86
(1991).Seealso next note.

12Even in the US, where Good Samaritan legal duties are rarely imposed, it was rhetorically
asked, “Can it be doubtful that one who by his own overpowering criminal act has put another
in danger of drawing has the duty to preserve her life3bnes v. State 43 N.E. 2d. 1017, at
1018 (1947)Seealso J. C. Smithl.iability for Omissions in Criminal Lavi4 LEG. STUD.

88 at 94 (1984).
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the bomb that already has been plantesl distinct fromthe terrorist himself.
Using force to coerce the terrorist to reveal information concerning the
location of the bomb is only a means of defusing the bomb.

To bridge the above difference between the typical version of self
defense and the use of force agaithe terrorist in ticking bomb situations, we
can view the bomb as being held by the terroriswsg arm.**® Such a view
enables us to analyze the second version of our example in a spirit close to the
typical version of seldefense (the first versionf the example). The analysis
would go as follows: as long as the bomb is not defused the terrorist himself
continues the unlawful attack by holding the bomb in his long arm. The only
way to prevent that attack is by coercing the terrorist to defuse thdoblins
immaterial whether the coercion aims at forcing the terrorist himself to defuse
the bomb or at forcing him to reveal the information needed for defusing the

bomb.

Concluding Remarks
To conclude, let me discuss the claim recently voiced in the th&

the use of force in interrogation is a justified sd#fense tool in fighting

143 The idea of an actor’s long arm is not new to thedlesystem. The doctrine of an innocent
agent- attaching criminal liability to an acterwho has sent an innocent agent to commit an
offense rests on the same idea. The innocent agent is seen as the sender’s long arm, enabling
us to see the sender hersatfshe who committed the offen&eeSanford H. Kadish,

Complicity, Cause and Blame: A Study in Interpretation of Doctrit®CAL. L. REV. 323,

369-391 (1985).
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terror. According to the Nework Times™* following the captured of a top
member of ElQaida - Kalod Shaikh Mohammed, who was taken to an
unknown place outside US seiAmerican officials said
...that they expected the Central Intelligence Agency to use every
means at its disposal, short of what it considers outright torture, to try to
crack him...
There are a lot of ways short of torturing someone to get information
from a subject...Keep in mind this is a guy who was not only the
mastermind of 9/11, but was also actively involved in plotting future
and ongoing planned terrorist operations. This is a guy who potentially
has information about planned operations that could sareerikan
lives. Everyone would understand the wisdom of finding whatever
information we can from him.
The interrogational means that the American officials probably had in mind are
the techniques that, according to officials familiar with interrogations, ar
being used in interrogations of higanking E}Qaida suspects. The techniques
include “...sleep and light deprivation and the temporary withholding of food,
water, access to sunlight and medical attention... covering suspects' heads with

black hoods for hots at a time and forcing them to stand or kneel in

144 Eric Lichtblau & Adam Liptak,Questioning of Accused Expected to Be Humane, Legal

and Aggessive NEW YORK TIMES, March 4 2003, at A13.
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uncomfortable positions in extreme cold or heHf.These techniques
resemble those used by the GSS following the Landau commission
recommendations, which later were declared illegal by the Israeli Supreme
Court

Indeed, the view attributed to “American officials” in this context rests
on reasoning similar to that of the Landau commission: the use of moderate
interrogational force is permissible, when neetlemprotect the very existence
of society and th State against terrorist acts directed against citizernsllect
information about terrorists and their modes of organization and to thwart and
prevent preparation of terrorist acts whilst they are still in a state of
incubation.**’

As previously suggsted in response to the Landau commission report,
security services should develop “a general strategy in the fight against
terrorism and alternative means of...informatigathering™*® The use of
force in interrogation is aimed at breaking the suspectfsisad to reveal
information and it severely violates the suspect’s autonomy and human
dignity. The violation of human dignity and autonomy may only be justified in
cases of an imminent threat of a concrete terrorist attadicking bomb

situations- whenit is impossible to turn to more general means of collecting

145 Don Van NattaQuestioning Terror Suspects in a Dark and Surreal WaNEW YORK
TIMES, March 9, 2003Seealso the description at Levinsosypranote 16, at 13.6

146 Seethe description of the methods useyithe GSS at the text following note 3@pra.
147 Experts of the Report, suprete 9 at 17.

18 Kremnitzer, sipra note 25.
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information. Only in such cases can sd#fense, the right to repel an unlawful
concrete attack, justify the use of interrogational force. A-gmgptive use of
force, as well as the use of forde the aftermath of the attack, cannot be
justified by selfdefens&® or by any other justification; nor should the use of
force be used against a bystander who happens to know the location of the
bomb. In this context, let me give the “final word® to the president of the
Israeli Supreme Court, Aharon Barak:
This is the destiny of democracy, as not all the means are acceptable to
it, and not all practices employed by its enemies are open before it.
Although a democracy must often fight with one hand tiedhibd its
back, it nonetheless has the upper hand. Preserving the rule of law and
recognition of an individual's liberty constitutes an important
component in its understanding of security. At the end of the day, they
strengthen its spirit and its strengtand allow it to overcome

difficulties **!

149 Bernsmannsupranote 133, at 172.
%0 The term is that of Barak P, Judgmesiipranote 11 para 39.

151 bid.
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